
January 15, 1981 LB 193-222

rules which the motion is before the desk
SPEAKER MARVEL: Any further discussion? All those in
favor of that motion vote aye, opposed vote no. Have you 
all voted? The motion is the Wesely motion. Have you 
all voted? Record the vote.

CLERK: 25 ayes, 10 nays on adoption of the permanent
rules, Mr. President.

SPEAKER MARVEL: The motion is carried and the amendment
is adopted. Senator Cullan wants to meet with the Public 
Health and Welfare Committee underneath the south balcony. 
Ir that right, Senator Cullan? What is the next item?

CLERK: Mr. President, I have a series of matters to
read in, if I may. First of all, Senator DeCamp offers 
a proposed rule change which will be submitted to the 
Rules Committee for their consideration. (See pages 180 
and 181 of the Legislative Journal.)

Mr. President, new bills: LB 193 (Title read). LB 194
(Title read). LB 195 
LB 197 (Title read), 
read). LB 200 (Title 
(Title read). LB 203 
LB 205 (Title read), 
read). LB 208 (Title
210 (Title read). LB
read). LB 213 (Title
(Title read). LB 216 
LB 218 (Title read), 
read). LB 221 (Title

(Title read). LB If6 
LB 198 (Title read), 
read). LB 201 (Title 
(Title read). LB 204 
LB 206 (Title read).

(Title read). 
L* 199 (Title 
read). LB 202 
(Title read). 
LB 207 (Title

read). LB 209 (Title read). LB
211 (Title read). LB 
read). LB 214 (Title 
(Title read). LB 217 
LB 219 (Title read), 
read). LB 222 (Title

212 (Title 
read). LB 215 
(Title read). 
LB 220 (Title 
read). (See

pages l8l through 188 of the Legislative Journal.)

Mr. President, in addition your Committee on Business 
and Labor gives notice of public hearing for Wednesday, 
January 28. (See page 189 of the Legislative Journal.)

Mr. President, communication from the Chairman of the 
Executive Board which will be inserted in the Legislative 
Journal. (See page 189 of the Journal.)
Mr. President, I have an Attorney General's Opinion 
addressed to Senator Beutler regarding deferred compen
sation funds which will be inserted in the Legislative 
Journal. (See pages 189 through 192 of the Journal.)

SPEAKER MARVEL: May I have the attention of the members
of the Legislature for just a second. I think the last 
few days have been tough on all of us. I think we are all
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February 24, 1 9 8 1
85, 96, 120, 121,
130, 14, 158, 213

SPEAKER MARVEL PRESIDING
REV. JOSEPH A. MROCZKOWSKI: Prayer offered.
SPEAKER MARVEL: Will you please record your presence?
Record.
CLERK: Quorum present, Mr. President.
SPEAKER MARVEL: Underneath the North balcony, it is my
privilege to present visitors to Nebraska sponsored by 
Partners of the Americas and the sponsors are Mrs. Ben 
Schulze and Gilbert Erickson and the visitors are coordi
nated with Dr. Fortes and his wife Maranna and the techni
cal title is the Coordinator of Congressional Affairs for 
the Ministry of Education and Cultural Affairs from Brazil. 
Would you folks please stand so we can welcome you to the 
Unicameral. Okay, there is some Items on the Clerk’s desk 
and we will start with those.
CLERK: Mr. President, a communication from the Governor
addressed to the Clerk regarding signing of LBs 14, 18, 41, 
45, 46, 64, 81, 82, 121, 130 and 140. (See page 639 of the 
Legislative Journal.)
Your Enrolling Clerk respectfully reports that she has on 
February 23 at 2:37 p.m. presented to the Governor the 
following bills: 31, 33, 8 5 , 96 and 120.
Mr. President, your committee on Enrollment and Review 
respectfully reports we have carefully examined LB 24 and 
find the same correctly engrossed.
Your committee on Appropriations whose chairman is Senator 
Warner to whom is referred LB 158 instructs me to report 
the same back to the Legislature with the recommendation 
it be advanced to General File with amendment, (Signed) 
Senator Warner, Chdir.
Mr. President, I have a report from the State Employment 
and Training Council. It will be on file in my office.
Mr. President, Senator Cullan asks unanimous consent to 
add hit*, name to LB 213 as cointroducer.
SPEAKER MARVEL: Do you have any other items?
CLERK: No, sir.
SPEAKER MARVEL: Okay, item #4, resolutions.



March 25, 1981 LB 284, 213

Wiitala, DeCamp, Johnson, Beutler and Newell all ask 
to print amendments to 284.
Senators Cullan, Pirsch, Hoagland and Hefner move to place 
LB 213 on General File pursuant to Rule 3, Section 18(c). 
That will be laid over.
SPEAKER MARVEL: Senator Maresh, do you want to adjourn
us until tomorrow morning at 9:00 a.m.
SENATOR MARESH: Mr. Speaker, I move that we adjourn until
9:00 a.m., tomorrow morning, March 26th.
SPEAKER MARVEL: All those in favor of that motion say aye, 
opposed no. Motion is carried we are adjourned until 9:00 
tomorrow morning.

Edited
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April 6, 1981 LB 412, 36, 213, 483, 486

have real problems with any kind of delinquent interest 
on this category whatsoever. Six is a heck of a lot 
closer to zero than eight. I am not so sure six isn’t 
the compromise. I am going to reject the eight percent.
SENATOR CLARK: The question before the House is the
adoption of the Koch-DeCamp amendment. Senator Koch, 
did you want to close? All those in favor vote aye, all 
those opposed vote nay. Have you all voted? Once more, 
have you all voted? Record the vote.
CLERK: 13 ayes, 17 nays, Mr. President, on the motion.
SENATOR CLARK: Motion failed. Now we are on the bill.
Do you have another motion on the desk?
CLERK: Yes, sir, I do. Senator Newell moves to lay the
bill over.
SENATOR CLARK: Unanimous consent to lay the bill over, is
there any objection? If not, so ordered. We go to LB 486.
It was already ordered to be laid over, Senator Schmit.
CLERK: Mr. President, if I may, Senator Labedz would like
to print amendments to LB 483.
Committee on Ag reports LB 36 to General File with amendments. 
Explanation of vote from Senator Nichol.
Miscellaneous Subjects offers confirmation of gubernatorial 
appointments report.
Committee on Judiciary reports 213 to General File with 
amendments.
Mr. President, LB 486 (Read title). The bill was first 
read on January 20, referred to Revenue. The bill was 
advanced to General File. There are committee amendments 
pending by the Revenue Committee, Mr. President.
SENATOR CLARK: Who is going to take the bill? Senator
Carsten, committee amendments.
SENATOR CARSTEN: Mr. President, members of the Legislature,
I move for the adoption of the committee amendments. The 
committee amendments really basically become the bill,
Mr. President. Much of the original bill was deleted.
The original bill called for a seventy percent based on 
traffic density. The real substance of the committee



April 23, 1981 LB 559, 560, 213, 11

is $770,000 additional funds for mental retardation over and 
above what the Governor's recommendation is and the balance 
essentially would be committee policies. I am trying to 
see what is included in here that was not in the Governor's 
recommendation. I don't think was. would not have
been in his budget. H2 was in his budget.

SENATOR BEUTLER: Was in his budget?

SENATOR WARNER: Was. I can't answer specifically on #3
because we didn't have a breakout on that so it may or may 
not have been.

SENATOR BEUTLER: Okay, but it is a combination of those items
listed there plus the salary differential, is that basically 
it?

SENATOR WARNER: Essentially that would be the difference
plus the difference in mental retardation regions, that would 
be a major big item, $770,000.

SENATOR BEUTLER: And that wasn't in the Governor's budget
because that represented a difference of philosophy or...?

SENATOR WARNER: His budget, as I recall, had a level of
thirteen million, four hundred and some thousand, four 
hundred and twenty-five, I believe, and for the region aid, 
we are at a higher figure. I don't know if it is philosophy 
or judgment difference.

SENATOR BEUTLER: Thank you, Senator Warner. Thank you,
Mr. Speaker.

SPEAKER MARVEL: The motion is to advance 559 to E & R for
review. All those in favor vote aye, opposed vote no. Have 
you all voted? Record the vote.

CLERK: 26 ayes, 1 nay on the motion to advance the bill,
Mr. President.

SPEAKER MARVEL: Okay, the motion is carried. The bill is
advanced. We now go to LB 560.

CLERK: Mr. President, if I may, right before that, Senator
Hoagland w o u M  like to print amendments to LB 213 in the
Journal; and Senator Schmit to print amendments to LB 11.

Mr. President, LB 560 (read title). The bill was read on 
April 14 for the first time. It was referred directly to 
General File, Mr. President.
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SPEAKER MARVEL: O kay, th e  n e x t b i l l ,  the n e x t and l a s t
b i l l  f o r  to d a y , LB 2 1 3 .

CLERK: Mr. P r e s id e n t ,  LB 213 was in t r o d u c e d  by S e n a to r s
C a r o l P i r s c h ,  P e t e r  H o a g la n d , E lr o y  H e fn e r and Sam C u lla n .  
(Read t i t l e . )  The b i l l  was f i r s t  re a d  on J a n u a ry  1 5 ,  r e 
f e r r e d  to  J u d i c i a r y  f o r  a h e a r in g .  The b i l l  was a d van ce d  
to  G e n e ra l F i l e .  T h ere a r e  com m ittee amendments p e n d in g  
by th e  J u d i c i a r y  C om m ittee, Mr. P r e s id e n t .

SPEAKER MARVEL: S e n a to r N ic h o l.

SENATOR NICHOL: Mr. C h a irm a n , members o f  th e  L e g i s l a t u r e ,
LB 213 i s  an im p o rta n t b i l l .  I  d o n 't  mean to  say  i t  i s  
n o t b e c a u se  I  t h in k  i t  i s .  I t  i s  s e n s i t i v e .  The J u d i c i a r y  
Committee h e a rd  h e a r in g s ,  f o u g h t , amended, fo u g h t some m ore, 
amended, f o u g h t , fo u g h t w it h  P e t e r  H oagland and amended and 
c o n t in u e d , b u t th e  com m ittee amendments a s ad o p ted  by the 
J u d i c i a r y  Committee to  LB 213 e s s e n t i a l l y  r e d r a f t  th e  o r i g i n a l  
b i l l .  The m ain t h r u s t  o f  th e s e  amendments i s  to  rem ove num er
ous u n n e c e s s a ry  p r o c e d u r a l  s t e p s  and to  r e d e f in e  th e  s ta n d a rd  
needed f o r  commitment a f t e r  a p e rs o n  h as been found n o t r e s 
p o n s ib le  by re a s o n  o f  i n s a n it y  f o r  a c r i m i n a l  o f f e n s e .  As 
o r i g i n a l l y  d r a f t e d  th e  b i l l  w ould p r o v id e  f o r  com m itm ents 
s o l e l y  on th e  g ro u n d s o f  d a n g e ro u s n e s s . The com m ittee d id  
not f e e l  th a t  t h i s  s ta n d a rd  was c o n s t i t u t i o n a l l y  d e f e n s i b le .  
The s ta n d a rd  was changed to  "d a n g e ro u s  by re a s o n  o f  m e n tal 
i l l n e s s  o r  d e f e c t . "  B ecau se  th e  amendments w i l l  be e x p la in e d  
more f u l l y  a s  th e y  d o , in  f a c t ,  become th e  b i l l ,  I  w ould l e t  
S e n a to r H oag lan d and S e n a to r  P ir s c h  e x p la in  th e s e  p r o v i s i o n s  
f u r t h e r  when th e y  a re  t a l k i n g  to  the b i l l .  Mr. C h a irm a n , in  
th e  e s s e n c e  o f  tim e  I  w ould s u g g e st t h a t  we ad opt th e  com m it
te e  amendments and th e n  have S e n a to r P ir s c h  and S e n a to r  
H oag lan d d is c u s s  th e  b i l l  as th e  amendments a re  in  i t .

SPEAKER MARVEL: Okay, S e n a to r  N ic h o l,  you h ave an amendment
to  th e  com m ittee amendment and S e n a to r H oagland has o n e.

SENATOR NICHOL: No, I  do not t h i n k . . . n o ,  I  do not have an
amendment to  th e  com m ittee amendments. Oh, y e s ,  I  d o , Mr. 
C h airm an . I  fo r g o t  ab o u t o n e. I t  i s  s t r i c t l y  a t e c h n ic a l  
amendment, " S t r i k e  amendment 2 and renum ber th e  o r i g i n a l  
r e p e a l  s e c t i o n . "  I  move f o r  th e  a d o p t io n  o f  the amendment 
to  th e  com m ittee amendments. I 'm  s o r r y  I  fo r g o t  ab o u t t h a t .

SPEAKER MARVEL: The m otion  i s  th e a d o p t io n  o f  the N ic h o l
amendment to  th e  com m ittee amendment. A l l  i n  f a v o r  v o te  
a y e , opposed v o te  no . R e co rd  th e  v o t e .

CLERK: 18 ayes, 0 nays on adoption of Senator Nichol's
amendment to the committee amendments, Mr. President.
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April 28, 1981 LB 2 1 ;

SPEAKER MARVEL: O kay, th e  m otio n i s  c a r r i e d .  The amend
ment i s  a d o p te d . Now, do we have one f o r  S e n a to r H o ag lan d ?

CLERK: Y e s, s i r .  Mr. P r e s id e n t ,  S e n a to r H o ag lan d  moves
to  amend th e  com m ittee amendments and t h a t  i s  found on 
page 1544 o f  th e  J o u r n a l .

SENATOR HOAGLAND: Mr. S p e a k e r and c o l le a g u e s ,  th e s e  two
s e c t io n s  w h ich  a re  in te n d e d  to  add two s e c t io n s  to  th e  
com m ittee amendments w h ic h  e v e n t u a l ly  w i l l  become th e  
b i l l  do two t h in g s .  The f i r s t  s e c t io n ,  and th e y  a re  
b o th  found on page 1 5 4 4 , w ould atte m p t to  e x te n d  j u r i s 
d i c t i o n  o f  the c o u r t s  o v e r  p e rs o n s  th a t  a re  c u r r e n t ly  
u n d er com m itm ent, p e rs o n s  l i k e  Mr. C r ib b s  and Mr. S im a n ts 
so t h a t  i f  we p a s s  t h i s  b i l l  s h i f t i n g  j u r i s d i c t i o n  f o r  the 
M en tal H e a lth  B o a rd s to  th e  c o u r t s  f o r  p u rp o se s  o f  th e  d i s 
p o s i t io n  o f  p e rs o n s  fo u n d  n ot r e s p o n s ib le  by re a s o n  o f  i n 
s a n i t y ,  w i l l  a ls o  p ic k  up p e rs o n s  l i k e  C r ib b s  and S im a n ts 
who a re  c u r r e n t ly  u n d e r com m itm ent. Th at i s  th e  in t e n t  o f  
th e  f i r s t  s e c t io n .  The in t e n t  o f  th e  second s e c t io n  i s  to  
a s s u r e  t h a t  a l l  p ro c e e d in g s  th a t  a re  c o n d u c te d  p u rs u a n t  to  
t h i s  a c t  be h ig h ly  v i s i b l e ,  t h a t  th e y  be c o v e re d  a d e q u a te ly  
by th e  m edia b e c a u se  th e y  ta k e  p la c e  in  open p ro c e e d in g s  in  
th e  c o u rtro o m s and t h a t  th e  p u b l ic  w i l l  have know ledge o f  
th e  f u l l  o p e r a t io n  o f  th e  p ro c e s s  u n l ik e  i s  f r e q u e n t ly  th e  
c a s e  to d ay where low v i s i b i l i t y  d e c is io n s  a re  made and 
p e o p le  a re  r e le a s e d  w ith o u t  th e  know ledge o f  th e  p u b l i c ,  
w ith o u t p e o p le  r e a l l y  f u l l y  u n d e rs t a n d in g  what i s  h a p p e n in g . 
So I  w ould move th e  a d o p t io n  o f  th e s e  two new s e c t io n s  to  
th e  b i l l  w h ich  a re  fo un d on page 1544 o f  th e  J o u r n a l .

SPEAKER MARVEL: The m o tio n  b e fo re  the House i s  th e H oag land
amendment to  th e  com m ittee amendments. A l l  i n  f a v o r  o f  th a t  
m o tion  v o te  a y e , opposed no. R e c o rd .

CLERK: 21 a y e s , 0 n a y s , Mr. P r e s id e n t ,  on a d o p t io n  o f
S e n a to r  H o ag lan d * s amendment to  com m ittee amendments.

SPEAKER MARVEL: The m otion  i s  a d o p te d . Now th e  com m ittee
amendments. S e n a to r N ic h o l.

SENATOR NICHOL: Mr. C h a irm a n , I  w ould move f o r  th e  a d o p t io n
o f  th e  com m ittee amendment. Then we w i l l  go in t o  th e  e x p la n a 
t io n  o f  th e  b i l l  a s amended.

SPEAKER MARVEL: O kay, th e  m otion i s  to  ad opt th e  com m ittee
amendments. A l l  th o s e  i n  f a v o r  o f  th a t  m otion  v o te  a y e , 
opposed v o te  no. Have you a l l  v o te d ?  R e c o rd .

CLERK: 29 ayes, 0 nays on adoption of committee amendments,
Mr. President.
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April 28, 1981 LB 213

SPEAKER MARVEL: The m o tio n  i s  c a r r i e d .  The com m ittee
amendments a re  a d o p te d . S e n a to r H o a g la n d , do you w is h  
to  e x p la in  th e  b i l l ?

SENATOR HOAGLAND: Mr. S p e a k e r and c o l le a g u e s ,  l e t  me
y i e l d  a m inute o r  two to S e n a to r N ic h o l i n i t i a l l y  i f  I  
m ig h t.

SENATOR NICHOL: Mr. C h a irm a n , members o f  th e  L e g i s l a t u r e ,
as you know, some p e o p le  a c r o s s  th e  s t a t e  have been co n 
c e rn e d  d u r in g  th e  p a s t  few y e a r s  ab o ut p e o p le  b e a t in g  the 
r a p ,  so to  s p e a k , by p le a d in g  in n o c e n t  b e c a u se  o f  i n s a n i t y  
and n o t o n ly  t h a t ,  th e y  have been d is m is s e d  from  o u r  r e g io n a l  
c e n t e r  a s  c u re d  o r  san e s h o r t l y  a f t e r  th e y  re a c h e d  t h e re  by 
the m e n tal h e a lt h  c e n t e r ,  L in c o ln  R e g io n a l C e n te r.  The p u r 
pose o f  t h i s  b i l l  was to  p ut i t  b a ck  in  th e  hands o f  th e  
c o u r t  a f t e r  th e  m e n tal h e a lt h  c e n t e r  has s a id ,  y e s ,  th e s e  
p e o p le  a re  c u r e d , b e fo re  th e y  go b a ck  in t o  s o c ie t y  so t h a t  
a ju d g e  o r  a c o u r t  w i l l  have th e  l a s t  s a y -s o  as to  w h e th e r 
th e s e  p e o p le  do o r  d o n 't  go b a ck  in t o  s o c ie t y .  Mr. C h a irm a n , 
w ith  t h a t  I  w ould r e f e r  to  S e n a to r H oag lan d and S e n a to r 
P ir s c h  who w i l l  e x p la in  th e  b i l l  f u r t h e r .

SPEAKER MARVEL: S e n a to r  H o a g la n d .

SENATOR HOAGLAND: Mr. S p e a k e r and c o l le a g u e s ,  l e t  me j u s t
ta k e  a moment o f  two i f  I  can to  e x p la in  the b i l l  now as 
amended from  a t e c h n ic a l  p o in t  o f  v ie w  and th e n  S e n a to r 
P ir s c h  w i l l  g iv e  some o f  th e  re a s o n s  why a number o f  us 
f e e l  t h a t  i t  i s  v e ry  im p o rta n t to  d e a l w ith  t h i s  is s u e  
t h i s  p a r t i c u l a r  s e s s io n .  Now, t h e re  a re  two e s s e n t i a l  
e le m e n ts o f  LB 213 now a s  amended and l e t  me d e s c r ib e  
what e ach  o f  th o s e  b a s ic  t h r u s t s  i s .  The f i r s t  i s  to  
s h i f t  j u r i s d i c t i o n  f o r  th e  d i s p o s i t i o n  o f  p e rs o n s  foun d 
not r e s p o n s ib le  by re a s o n  o f  i n s a n it y  and "the b i l l ,  i n 
c i d e n t a l l y  ch an g e s th e  te rm in o lo g y  from  not g u i l t y  by 
re a s o n  o f  in s a n it y  to  not r e s p o n s ib le  by re a s o n  o f  i n s a n it y  
from  th e  -ounty - .e n ta l h e a lt h  •ommitment b o a rd s  w h ic h  c u r 
r e n t l y  have j u r i s d i c t i o n ,  to  th e  t r i a l  c o u r t s  w h ich  o r i g i n 
a l l y  co n d u cte d  th e  t r i a l  o f  th e  m a tte r o r  the g u i l t y  p le a  
i n  th e  m a tte r o r  how ever e ls e  th e  p e rs o n  came w it h in  th e 
j u r i s d i c t i o n  o f  t h i s  a c t .  Mow, I  t h in k  a l o t  o f  us f e e l  
t h a t  i t  i s  v e ry  im p o rta n t to  s h i f t  j u r i s d i c t i o n  b a ck  to 
th e  c o u r t s .  In d e e d , i f  you exam ine th e  handout th a t  
S e n a to r P ir s c h  h as d i s t r i b u t e d  r e c e n t ly  you w i l l  se e  th a t  
o v e r t h i r t y  s t a t e s  c u r r e n t ly  have a syste m  where th e  c o u r t s  
have j u r i s d i c t i o n  o v e r  th e  d i s p o s i t i o n  o f  p e rs o n s  fo un d not 
g u i l t y  o r  not r e s p o n s ib le  by re a s o n  o f  i n s a n i t y .  Now t h e re  
a re  a l o t  o f  re a s o n s  f o r  t h i s  th a t  S e n a to r P ir s c h  and I  
have r e p e a t e d ly  g iv e n  v a r io u s  t a l k s  and com m ittee p r e s e n t a 
t io n s  we made ab out t h i s  b i l l ,  and l e t  me j u s t  b o i l  th a t  
down to  sa y  th a t  I  t h in k  th a t  we f e e l  t h a t  th e  c o u r t s  a re

4035



April 28, 1981 LB 213

r e a l l y  in  a b e t t e r  p o s i t io n  to  b a la n c e  th e  i n t e r e s t s  o f  
s o c ie t y  a g a in s t  the i n t e r e s t s  o f  th e  i n d i v i d u a l  who h as 
com m ittee a c r i m i n a l  a c t  and whose d i s p o s i t i o n  i s  b e in g  
c o n s id e r e d .  O fte n  when th e  d e c is io n s  a re  made by members 
o f  the m e d ic a l community o r  by m e n ta l h e a lt h  commitment 
b o a rd s  w h ich  have a s one o f  t h e i r  m em bers, a p s y c h i a t r i s t ,  
why i t  has been o u r o b s e r v a t io n  and o u r f e e l i n g  t h a t  th e  
p h y s ic ia n  w i l l  o ft e n t im e s  l e t  h is  p h y s i c i a n - p a t i e n t  r e l a 
t i o n s h ip  i n t e r f e r e  w ith  h i s  ju dgem ent ab o u t v/hat i s  b e s t  
f o r  s o c ie t y  a s a w h o le . The p h y s ic ia n s ,  v/hen m aking th e s e  
d e c i s i o n s , a r e  g o in g  to be t h in k in g  ab o ut w h e th e r th e  p e r 
son i s  a d e q u a te ly  c u re d  to  r e e n t e r  s o c ie t y  and th e y  a re  
n o t g o in g  to  be d i r e c t i n g  t h e i r  th o u g h ts  to  th e  o v e r a l l  
s a f e t y  and th e  o v e r a l l  p r o t e c t io n  o f  s o c ie t y  and I  t h in k  
o u r b a s ic  f e e l i n g  i s  t h a t  th e  c o u r t s  w h ic h , p a r t i c u l a r l y  
when s i t t i n g  as c r im in a l  c o u r t s  on a day to  day b a s i s ,  
have to  make th e s e  o v e r a l l  b a la n c in g  ju d g m e n ta l d e c is io n s  
ab o ut what i s  b e s t  f o r  s o c ie t y  i n  r e l a t i o n  to  what i s  b e s t  
f o r  th e  i n d i v i d u a l .  Now the seco nd m a jo r s te p  t h a t  LB 213 
d o e s , in  a d d it io n  to  s h i f t i n g  j u r i s d i c t i o n  to  th e  c o u r t s ,  
i s  th a t  i t  r e w r it e s  th e  s ta n d a rd  by w h ich  i t  i s  d e te rm in e d  
w h e th e r to  h o ld  somebody f o l lo w in g  a v e r d i c t  o f  n o t re s p o n 
s i b l e  by re a s o n  o f  i n s a n i t y .  Now S e n a to r  N ic h o l made men
t io n  o f  t h i s  s ta n d a rd  and what we do in  t h i s  b i l l  i s  we 
p ro m u lg a te  a new s ta n d a rd  w h ich  i s  d i f f e r e n t  and l e s s  e x 
p l i c i t  th a n  th e  s ta n d a rd  t h a t  a p p l i e s  to  p e o p le  who a re  to  
be c i v i l l y  com m itted a g a in s t  t h e i r  w i l l .  And t h a t  s t a n 
d a rd  i s  foun d i n  th e  com m ittee amendments t h a t  we j u s t  
ad o pted  and th e  s ta n d a rd  i s  w h e th e r th e  p e rs o n  i s  d a n g e r
ous to  h im s e lf ,  h e r s e l f  o r  o t h e r s  by re a s o n  o f  m e n tal 
i l l n e s s  o r  d e f e c t  o r  w i l l  be so d a n g e ro u s i n  th e  re a s o n 
a b le  f u t u r e .  Now th e  s ta n d a rd  c u r r e n t ly  em ployed by th e  
m e n tal h e a lt h  commitment b o a rd s  i n  d e t e rm in in g  w h e th e r to  
h o ld  p e o p le  and how lo n g  to  h o ld  them , c o n t a in s  more p r o 
t e c t io n s  th a n  we t h in k  a re  a p p r o p r ia t e  f o r  p e rs o n s  who have 
been found to  h ave com m itted a s e r io u s  c r i m i n a l  a c t  b u t th e n  
a c q u it t e d  b e c a u se  th e y  do not have th e  r e q u i s i t e  m e n ta l c a p 
a c i t y .  Now th e  s ta n d a rd  c u r r e n t ly  i n  e f f e c t  i s  found i n  
S e c t io n  8 3 -1 0 0 9  o f  th e  N e b raska s t a t u t e s  w h ich  many o f  you 
have a t  y o u r d e s k s .  You may w is h  to  have r e f e r e n c e  to  t h a t  
s ta n d a rd  and I  t h in k  i f  you re a d  t h a t  s ta n d a rd  c a r e f u l l y  
you w i l l  see t h a t  i t  h as a number o f  r e s t r i c t i o n s  w h ic h  a re  
a p p r o p r ia t e  when a p p lie d  to  p e rs o n s  who a re  s u b je c t  to  c i v i l  
commitment w ith o u t  h a v in g  com m itted a c r im in a l  o f f e n s e  b u t 
w h ich  we f e e l  a re  n e it h e r  a p p r o p r ia t e  n o r c o n s t i t u t i o n a l l y  
r e q u ir e d  when you a re  d e a lin g  w ith  p e rs o n s  who have com m itted 
a c r im in a l  o f f e n s e  bu t th e n  a re  s u b s e q u e n t ly  a c q u it t e d  by 
re a s o n  o f  i n s a n i t y .  That c i v i l  commitment s ta n d a rd  f o r  i n 
s t a n c e ,  r e q u i r e s  th a t  f o r  somebody to  be h e ld  he p r e s e n t  a 
s u b s t a n t i a l  r i s k  o f  s e r io u s  harm to  a n o t h e r  p e rs o n  o r  p e r 
so n s w it h in  th e  n e a r f u t u r e  a s m a n ife s te d  by e v id e n c e  o f
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r e c e n t  v i o l e n t  a c t s .  Now you can see  a s I  re a d  th a t  
s ta n d a rd  a l l  th e  v a r io u s  p r o t e c t io n s  t h a t  a re  b u i l t  in  
t h e re  w h ich  v/e t h in k  a re  a p p r o p r ia t e  a g a in  i f  somebody 
i s  to  be c i v i l l y  com m itted a g a in s t  h i s  w i l l  b e ca u se  he 
i s  h a v in g  m e n tal p ro b le m s but has not com m itted a c r im 
i n a l  a c t  where i t  i s  not n e c e s s a r i ly  a p p r o p r ia t e  o r  co n 
s t i t u t i o n a l l y  r e q u ir e d  where somebody has com m itted a 
c r im in a l  a c t .  New t h i s  does r a i s e  an e q u a l p r o t e c t io n  
argum ent b e c a u se  th e s e  a re  b o th  c i v i l  commitment p ro c e e d 
in g s  b u t many c a s e s  th a t  we have found and many j u r i s d i c 
t io n s  and t h e i r  j u d i c i a l  o p in io n s  have j u s t i f i e d  t r e a t i n g  
d i f f e r e n t l y  p e o p le  who have been a c q u it t e d  o f  a s e r io u s  
c r im in a l  a c t  f o r  re a s o n  o f  i n s a n it y  from  p e o p le  who have 
n ot com m itted any c r im in a l  a c t  a t  a l l .  S o, t h a t  i s  th e  
o t h e r  m a jo r d i f f e r e n c e ,  th e  m a jo r change in  N e b ra sk a  law  
w h ich  we t h in k  i s  a p p r o p r ia t e  and we t h in k  can be j u s t i 
f ie d  c o n s t i t u t i o n a l l y  and i n c i d e n t a l l y ,  we a re  r e q u e s t in g  
an o p in io n  o f  th e  A t to rn e y  G e n e ra l on t h i s  p a r t i c u l a r  
is s u e  and we w i l l  make th a t  a v a i l a b l e  a s soon a s we r e 
c e iv e  i t .  Now t h e re  a re  a number o f  o t h e r  s m a lle r  ch an ges 
in  th e  b i l l .  L et me j u s t  re v e iw  b r i e f l y .  We e q u a l iz e  a 
number o f  p re e m p to ry  c h a lle n g e s  i n  f i r s t  d e g re e  m urder 
c a s e s  so th e  p r o s e c u t io n  has a s many p re e m p to ry  c h a lle n g e s  
as th e  d e fe n d a n t. We atte m p t to  e q u a l iz e  th e  d is c o v e r y  o f  
p r e t r i a l  p s y c h i a t r i c  r e p o r t s  in  i n s a n it y  c a s e s  so b o th  s id e s  
have e q u a l a c c e s s  ■> th e  p s y c h i a t r i c  r e p o r t s  o f  th e  o t h e r  
s i d e .  We make e x p l i c i t  th e  c o u r t ’ s r e s p o n s i b i l i t y  to  d e s ig 
n a te  a l l  o f  th e  c o n d it io n s  o f  c o n fin e m e n t o f  somebody com
m itt e d  f o l lo w in g  su ch  a v e r d i c t .  You may n o te  t h a t  in  
S e c t io n  4 o f  the com m ittee amendments we r e q u ir e  t h a t  the 
c o u r t s  s p e c if y  th e  c o n d it io n s  o f  c o n fin e m e n t r e g a r d in g  any 
freedom  o f  movement o u t s id e  the lo c k e d  f a c i l i t i e s ,  i n c l u d 
in g  w h e th er o r  n o t th e  p e rs o n  i s  to  be r e le a s e d  i n  th e  
community f o r  any p e r io d  o f  t im e , how ever s h o r t .  F i n a l l y ,  
b e c a u se  o f  d i f f i c u l t i e s  th a t  we have had in v o l v in g  the 
r e le a s e  o f  p e rs o n s  by th e  i n s t i t u t i o n  w ith o u t  c o n s u lt in g  
m e n tal h e a lt h  b o a r d s , we have a ls o  in s e r t e d  a p r o v i s i o n  
in  th e  b i l l  i n d i c a t i n g  t h a t  p e rs o n n e l a t  th e  r e g io n a l  
c e n t e r  must obey the c o u r t  o rd e re d  c o n d it io n s .  In  o t h e r  
w o rd s, i f  th e  c o u r t  in  i t s  commitment o rd e r  s a y s ,  no lu n c h  
h o u r r e l e a s e ,  th e  i n s t i t u t i o n a l  p e rs o n n e l must f o l lo w  th a t  
p r e v is i o n  and i f  th e y f a i l  to  do s o , any p e rs o n  c a n , upon 
c o n v ic t io n  be s u b je c t  to  th e  f u l l  contem pt pow ers o f  th e  
c o u r t .  So we want to p u t some t e e t h  in  t h i s  s t a t u t e  so 
we know th e  c o u rt  o r d e r s  a re  g o in g  to  be e n f o r c e d . T h ere  
.are  o t h e r  im p o rta n t f e a t u r e s .  Vie r e q u ir e  a p ro b a b le  cau se  
h e a r in g  upon c o n c lu s io n  o f  th e  t r i a l  b e fo re  a p e rs o n  can 
be com m itted a g a in s t  h is  w i l l  and o t h e r  m a tte rs  o f  th a t  
s o r t .  Now in  c o n c lu s io n ,  what t h i s  law  d o e s , i s  i t  s e t s  
up an e n t i r e l y  new p ro c e d u re  f o r  d e a l in g  w it h  p e rs o n s  
found n ot g u i l t y  by re a s o n  o f  i n s a n i t y  w it h  new s t a n d a r d s .
I t  l i f t s  o ut o f  th e  m ental h e a lt h  commitment a c t  e n t i r e l y
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th o se  p e rs o n s  and s e t s  up a new p ro c e d u re  f o r  d e a lin g  
w ith  them. I t  i s  im p o rta n t b o th  we f e e l  th a t  we s h i f t  
j u r i s d i c t i o n  o f  th e  c o u r t s  and th a t  we g iv e  th e  c o u r t s  
a more f l e x i b l e  s ta n d a rd  to  w ork w it h  th a n  the m e n tal 
h e a lt h  commitment b o a rd s  c u r r e n t ly  h a v e . Now th e  p r o 
c e d u re s  o f  t h i s  a c t  a re  m odeled on th o se  used in  the 
D i s t r i c t  o f  C o lu m b ia  where th e y  have been in  e f f e c t  f o r  
o v e r  tw en ty y e a r s ,  where th e y  work v e ry  w e l l .  I  have 
c o n fid e n c e  t h a t  th e y  w i l l  work i n  N e b ra s k a . We in t e n d  
to  have a d d i t i o n a l  amendments on S e le c t  F i l e  to  make th e  
d r a ft s m a n s h ip  e ven  b e t t e r  th an  i t  i s  now and we w i l l  p r e 
s e n t th o se  a t  t h a t  t im e . Thank y o u , Mr. P r e s id e n t .

SENATOR NICHOL PRESIDING

SENATOR NICHOL: S e n a to r P ir s c h .

SENATOR PIRSCH: Thank y o u , Mr. P r e s id e n t .  As many o f
you a re  a w a re , I  have been i n t e r e s t e d  and co n c e rn e d  about 
th o s e  p e rs o n s  who a re  e xc u se d  o f  any c rim e  by re a s o n  o f  
i n s a n it y  and vh e i r  p re m a tu re  r e le a s e  and I  won’ t go in t o  
d e t a i l  b u t t h i s  h as in v o lv e d  t a l k i n g  to  many d e fe n se  
a t t o r n e y s ,  p r o s e c u t in g  a t t o r n e y s ,  ju d g e s ,  m e n ta l h e a lt h  
p e o p le , p s y c h o lo g is t s ,  p s y c h i a t r i s t s  ab out th e  in s a n it y  
p le a  and i t s  p la c e  in  o u r  s o c ie t y .  The J u d i c i a r y  has 
a ls o  s t u d ie d  t h i s  and has h e ld  h e a r in g s  i n  th e  p a s t  
a c r o s s  th e  s t a t e  and I  t h in k  th a t  i t  i s  t r u e  th a t  we 
a l l  a g re e  th a t  t h e re  i s  a c o n c e rn  and a p ro b le m  i n  the 
S t a t e  o f  N e b ra sk a  and as th e  handout t h a t  I  j u s t  handed 
out p o in t e d  o u t ,  t h a t  t h e re  i s  a c o n c e rn  on a n a t io n w id e  
s c a le  and many num erous ch an ges and a tte m p ts  o r  ch an ges 
by o t h e r  L e g i s l a t u r e s  i n  o t h e r  s t a t e s  to  p u t th e s e  p e c p le  
who a re  e x c u se d  by re a s o n  o f  i n s a n i t y ,  b a ck  u n d er th e  
c o u r t  j u r i s d i c t i o n .  Mow, p e rh a p s t h e re  a re  some o f  ycu  
who a re  w o n d e rin g  why i s  t h e re  a p ro b le m  now, and I  t h in k  
a l i t t l e  b a ck g ro u n d  w ould be h e l p f u l  in  u n d e r s t a n d in g  t h a t .  
The p r e s e n t  law  w h ich  d e a ls  w ith  i n s a n it y  in  o u r s t a t e  has 
been in  e x is t e n c e  f o r  many y e a rs  and t h e re  i s  no doubt In  
my mind th a t  i t  was an a p p r o p r ia t e  s o lu t i o n  f o r  th e  p ro b le r. 
w h ich  e x is t e d  i n  th e  e a r l i e r  p a r t  o f  th e  c e n t u r y .  At th a t  
tim e  b e in g  com m itted to  a m e n tal i n s t i t u t i o n  was a much 
s t i f f e r  p e n a lt y .  You w ould a v o id  t h a t .  You w ould t r y  to  
a v o id  b e in g  foun d not g u i l t y  by re a s o n  o f  in s a n it y  b e cau se  
y o u r term  in  a m e n tal i n s t i t u t i o n  c o u ld  be f o r  l i f e  w ith o u t 
re v ie w  and w ith o u t  p a r o le .  C o n s e q u e n tly  th e  U n ite d  S t a t e s  
Supreme C o u rt in  197 3 changed a l l  th a t  and th e y  d e te rm in e d  
t h a t  no one c o u ld  be com m itted j u s t  b e c a u se  th e y  had been 
ju d g e d  in s a n e .  So c o n s e q u e n t ly  th e n , th e  param ount co n 
c e r n  o f  th e  r i g h t s  o f  i n d i v i d u a l s  have le d  p r e v io u s  N e b ra s
ka l e g i s l a t o r s  to  e n a c t s t a t u t e s  in  o u r own s t a t e  i n  the 
c i v i l  m e n tal h e a lt h  commitment s t a t u t e s  w h ich  p r o v id e  p ro 
t e c t i o n  o f  d e fe n d a n ts  in  c r im in a l  p ro c e e d in g s  to  th e  e x t e n t
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n e c e s s a ry  to  e n s u re  due p ro c e s s  and e q u a l p r o t e c t io n  u n d e r 
th e  la w . We d id  have to  r e v i s e  o u r i n s a n it y  c r i m i n a l  
s t a t u t e s  and S e c t io n  2 9 -2 2 0 3 was r e v is e d  a few y e a r s  ago 
to  com ply w ith  th e  d e c is io n s  o f  t h a t  1 9 73  U n ite d  S t a t e s  
Supreme C o u rt and t h a t  r e v i s i o n  m andates th a t  th e  m e n tal 
h e a lt h  b o a rd  can no lo n g e r  c o n f in e  an i n d i v i d u a l  a c q u it t e d  
by re a s o n  o f  i n s a n it y  on th e  s o le  b a s is  o f  h i s  o r h e r  b e in g  
m e n t a l l y - i l l  and a f i t  s u b je c t  f o r  c u s to d y  and t r e a t m e n t .  
The law  as d e c id e d  by th e  Supreme C o u rt o f  o u r la n d  new r e 
q u ir e s  t h a t  th e  d e fe n d a n t be m e n t a lly  i l l  d a n g e ro u s b e fo re  
he o r  she may be l a w f u l l y  c o n f in e d  and b e ca u se  o f  th e  la c k  
o f  c o n t r o ls  and s a fe g u a rd s  a f t e r  t h a t  c i v i l  commitment unde: 
t h i s  new m e n tal h e a lt h  r u l i n g s  by th e  Supreme C o u r t ,  I  f e e l  
th e p le a  o f  not g u i l t y  by re a s o n  o f  i n s a n it y  i s  b e in g  used 
more and more f r e q u e n t ly .  We have a d e l i c a t e l y  b a la n c e d  
syste m  o f  law  and t h a t  must be e n s u re d  to  e n s u re  r i g h t s  to  
a l l  i n d i v i d u a l s  arid w h enever l e g i s l a t i o n  i s  e n a c te d  we must 
be c a r e f u l  not to  t i p  th a t s c a le  o f  . ju s t ic e  t h a t  o t h e r  
g ro u p s o f  i n d i v i d u a l s  be d is a d v a n ta g e d  and i t  i s  in  t h i s  
l i g h t  t h a t  I  f e e l  th a t  we must change o u r s t a t u t e  in  th e 
n ot g u i l t y  by re a s o n  o f  i n s a n it y  p le a .  An a r t i c l e  by Jim  
F o g a rty  w h ich  a p p e a re d  i n  th e  V /o rld  H e ra ld  on J u l y  1 1 ,  1979 
n oted t h a t  th e  i n s a n it y  d e fe n s e  i s  s u c c e s s f u l  in  90% o f  
th o se  c a s e s  in  N e b ra sk a  in  w h ich  i t  i s  an i s s u e .  He adds 
t h a t  th e  p le a  i s  used in  one o f  e v e ry  f i v e  m urder o r  man
s la u g h t e r  c a s e s  y e t  p e rs o n s  who have had f i r s t - h a n d  e x p e r i 
ence v /ith  th o s e  d e fe n d a n ts  d is a g r e e  o v e r  w h e th er o r  not 
th e y  a re  im p a ire d  to  th e  e x t e n t  t h a t  th e  law  r e q u ir e s  i f  
th e y  a re  to be e x o n e ra t e d .

SENATOR NICHOL: Time i s  up.

SENATOR PIRSCH: O kay, th a n k  yo u .

SENATOR NICHOL: S e n a to r  H e fn e r , d id  you want to  h o ld  y o u r
amendment u n t i l  l a t e r ?

SENATOR HEFNER: Mr. C h a irm a n , I  b e l ie v e  I  w i l l  h o ld  my
amendment f o r  S e le c t  F i l e .  I t  i s  g e t t in g  l a t e  in  th e  d a y .

SENATOR NICHOL: A l l  r i g h t ,  th a n k  y o u , S e n a to r H e fn e r , we
a p p r e c ia t e  i t .  S e n a to r H o a g la n d , d id  you w is h  to  c lo s e ?

SENATOR HOAGLAND: I  t h in k  we s h o u ld  w a ive  c l o s i n g ,  Mr.
P r e s id e n t ,  u n le s s  somebody h as a s p e c i f i c  q u e s t io n ,  why,
I  d o n 't  t h in k  th e re  i s  a n y t h in g  more to  add a t t h i s  p o in t .

SENATOR NICHOL: There are no other lights on so we are
voting on the advancement of LB 213. All those in favor
signify by voting aye. Those opposed nay.
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SENATOR NICHOL: Have you a l l  v o te d ?  R e c o rd , p le a s e .

CLERK: 37 a y e s , 0 n ays on th e  m o tio n  to  ad van ce  th e  b i l l ,
M r. P r e s id e n t .

SENATOR NICHOL: The b i l l  i s  a d v a n c e d .

CLERK: Mr. P r e s id e n t ,  two announcem ents i f  I  may.
S e n a to rs  S ch m it and W esely w ould l i k e  to  p r i n t  amendments 
to  LB 389  a n d , M r. P r e s id e n t ,  S e n a to r  W arner w ould l i k e  to 
have an E x e c u t iv e  Com m ittee m e eting  o f  t h e . . . e x e c u t 1ve 
s e s s io n  o f  th e  A p p r o p r ia t io n s  Com m ittee upon ad jo u rn m e n t 
i n  Room 1 0 0 3 . (See page 1619 o f  th e  L e g i s l a t i v e  J o u r n a l . )

SENATOR NICHOL: S e n a to r  h i r l e y  M a rsh , w ould you l i k e  to
a d jo u r n  us u n t i l  n in e  o 'c l o c k ,  A p r i l  2 § th  p le a s e ?

SENATOR MARSH: Mr. S p e a k e r, I  move t h a t  we a d jo u r n  u n t i l
n in e  o 'c l o c k  on A p r i l  2 9 th .

SENATOR NICHOL: Thank y o u . A l l  th o s e  in  f a v o r  s i g n i f y  by
s a y in g  a y e , opposed n a y . We a re  a d jo u rn e d .

CLERK: Senator Nichol voting aye.

Pages 3992-4030 edited by:
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April 30, 1981
LR 62, 65
LB 35, 213, 257, 284,

384, 404
PRESIDENT LUEDTKE PRESIDING
REVEREND ELIZABETH BEAMS: (Prayer offered.)
PRESIDENT: Roll call. While we are waiting for you to
register your presence, the Chair would like to introduce 
from Senator Dworak*s District 19 seventh and eighth grade 
students and ten adults from District 84, Platte County, 
Platte Center, Nebraska, Mrs. Esther Mohnsen, teacher.
They are up here in the North balcony. Would you welcome 
the seventh and eighth graders from Platte Center. Welcome 
to your Legislature. Would all of you who are here register 
your presence so we can start the day, please? Record the 
presence, Mr. Clerk.
CLERK: There is a quorum present, Mr. President.
PRESIDENT: A quorum being present, are there any corrections
to the Journal.
CLERK: I have no corrections, Mr. President.
PRESIDENT: All right, the Journal will stand as published.
Any messages, reports or announcements.
CLERK: Mr. President, your committee on Enrollment and
Review respectfully reports they have carefully examined 
and reviewed LB 404 and recommend that same be placed on 
Select File with amendments; LB 213 Select file with amend
ments. (Signed) Senator Kilgarin, Chair.
Mr. President, your committee on Enrollment and Review 
respectfully reports they have carefully examined and en
grossed LB 35 and find the same correctly engrossed; 257 
correctly engrossed; 284 correctly reengrossed; 384 cor
rectly engrossed. (Signed) Senator Kilgarin, Chair.
Mr. President, I have leases supplied to us from the Depart
ment of Administrative Services, State Building Division, 
pursuant to statutory provision. They will be on file in 
my office.
And finally, Mr. President, LR 62 and 65 are ready for your 
signature.
PRESIDENT: While the Legislature is in session and capable
of doing business, I propose to sign and I do sign LR 62 
and LR 6 5 . We are ready then for agenda item #4 on guber
natorial appointments, ready for the first committee, Mis
cellaneous Subjects, and as I understand, Senator Barrett, you
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body is supposed to be at their desks anyway. The House 
is still under Call so we are now on Final Reading and 
you may read matters in while everybody is getting to 
their respective desk.

CLERK: Mr. President, Senators Pirsch, Hoagland, Cullan,
and Hefner would like to print amendments to LB 213 in 
the Journal.

Your committee on Enrollment and Review respectfully reports 
they have carefully examined engrossed LB 39 and find the 
same correctly reengrossed; 39A reengrossed; and 179 cor
rectly reengrossed. All signed by Senator Kilgarin as Chair.

PRESIDENT: There is a motion on the desk before we start
Final Reading. Read the motion, Mr. Clerk.

CLERK: (Read Warner motion found on page 1990, Legislative
Journal.) That is signed by Senator Warner.

PRESIDENT: The Chair recognizes Senator Warner.

SENATOR WARNER: Mr. President, members of the Legislature,
I offer the motion once again to once again emphasize my 
concern that we cannot under our system have any kind of 
orderly presentation for considering priority of funding 
of programs, because of my concern that the operations of 
the...continuous operations of existing state responsibility 
should have first priority and resolved before we start new 
and expanded programs or expanded aid.

PRESIDENT: Could we have a little bit of order? It is just
very difficult to hear up here even.

SENATOR WARNER: I freely acknowledge that I have some
satisfaction and because the Governor is a friend of mine 
I have some satisfaction from that that the Legislature 
gives him both the privilege and the responsibility and 
the good PR of setting those priorities because of our in
ability or unwillingness to do it or to accept a system 
that permits it, but notwithstanding the fact that I like 
that, my prime concern is that that is a legislative responsi
bility and I think a responsibility that we should have and 
it is one I think we ought to jealously guard. I offered 
the motion again today. The statement has been made, and 
I am not going to pursue the motion, as is pointed out when 
you have lost you have lost, and from that point on, vote 
your conviction and let it go and the decision, in fact, was 
made Monday. Certainly it was made yesterday, and the Speaker 
is gone to defend the agenda, I will not pursue it further but
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this is to the best of our ability because I think that we 
can get this population variance a little closer than 1.14$. 
Like I told you before, the committee plan was down to less 
than one quarter of one percent and I feel after visiting 
with the Attorney General's office and with our staff, after 
they have done all of this research that that plan could sur
vive a court challenge. Therefore, I would urge you to re
ject the committee amendment and then advance the bill to 
Select File and then we will try and work something out that 
will be acceptable to this body. I also call to your atten
tion Senator Maresh1s statement saying that we could have a 
hearing Friday. I don't believe there is any way we could 
have a hearing Friday because we need to have five days or 
seven days notice from the time that we put it on the Clerk's 
desk and so I think the closest date that we could set a 
hearing for would be next Monday night or next Tuesday night, 
so therefore, I would certainly urge you to reject the com
mittee amendment now as amended.

SPEAKER MARVEL: Senator DeCamp, do you wish to speak to
the committee amendments? Okay, Senator Koch. You are the 
last speaker so we can proceed. All those in favor of the 
committee amendments vote aye, opposed vote no. We are 
voting on the committee amendments. Have you all voted?
Have you all voted? Senator Warner.

SENATOR WARNER: Is there still just one person excused?

SPEAKER MARVEL: There isn't anybody excused.

SENATOR WARNER: I ask for a Call of the House and a roll
call vote, Mr. President.

SPEAKER MARVEL: Shall the House go under Call? All those
in favor of that motion vote aye, opposed vote no. Record.

CLERK: 23 ayes, 1 nay to go under Call, Mr. President.

SPEAKER MARVEL: The House is under Call. All legislators
please take your seats. Record your presence. I encourage
all unauthorized personnel to leave the floor. It is my
understanding there is no one excused.

CLERK: Mr. President, while we are waiting I have amend
ments from Senator Schmit to LB 243 and from Senator Nichol 
and DeCamp to LB 213 to be printed in the Journal.

SPEAKER MARVEL: And while we are waiting for the vote from
Senator Fowler's district it is my privilege to present Mr. 
and Mrs. Peter Wiese and their family, Jesper and Mary Ann* 
and Erik Anderson and Lisa Toft and Mr. Wiese is the perma
nent undersecretary to the Prime Minister of Denmark. They
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SPEAKER MARVEL: The motion is carried. The bill is
advanced. The next bill is 213.

CLERK: Mr. President, if I may right before that, your
Committee on Enrollment and Review respectfully reports 
they have carefully examined and reviewed LB 488 and 
recommend that same be placed on Select File; 320, Select 
File; 243, Select File; 321, Select File. All signed 
Senator Kilgarin, Chair. (See pages 2148 and 2149 of the 
Legislative Journal.)
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CLERK: Mr. President, with respect to LB 213 the first
order of business is adoption of E & R amendments, Mr. 
President.

SPEAKER MARVEL: Senator Kilgarin. Senator Kilgarin.

SENATOR KILGARIN: I move the E & R amendments to LB 213.

SPEAKER MARVEL: All in favor of that motion say aye,
opposed no. The motion is carried. The E & R amendments 
are adopted.

CLERK: Mr. President, the first amendment to the bill is
offered by Senator Hefner. Senator Hefner, you have an 
amendment to LB 213, Section 2, line 16, change 30 to 60, 
Senator. All right. Mr. President, the next amendment 
I have is by Senators Pirsch, Hoagland, Cullan. On page 
1987, I understand they wish to withdraw. All right, Mr. 
President, the next amendment to the bill is by Senators 
Nichol and DeCamp. It is on page 2086 of the Journal,
Mr. President.

SPEAKER MARVEL: Senator Nichol.

SENATOR NICHOL: Mr. Chairman, members of the Legislature,
there are several amendments coming up and if it would be 
agreeable with the Speaker we would like to withhold these 
until Senator Hoagland, who has some more amendments which 
were filed in the Journal after our amendment, and we would 
ask that we withhold our amendments until we have decided 
what to do with Senator Hoagland's amendments, since it is 
his bill, in hopes of saving some time.

SPEAKER MARVEL: Okay, the Chair recognizes Senator Hoagland

SENATOR HOAGLAND: Mr. Speaker and colleagues, you will re
call that last week when this bill was scheduled on Select 
File, Senators Pirsch and Cullan and Hefner and myself dis
tributed a white copy to each of you which incorporated the 
amendments that were in the Journal, filed in the Journal 
that day and showed how the bill would read with all those 
amendments added and we have copies of that if any of you 
have misplaced that copy and would like to take a look at 
it. Now, since we handed out that white copy of the bill 
we received an Attorney General's opinion indicating that 
some of the provisions of the bill were constitutionally 
suspect. So what v/e did.is we amended slightly, and I can 
explain in what respects, the version of the bill that we 
handed out last week to accommodate in part the Attorney 
General's opinion and we did that in two principal respects. 
The first thing we did is we changed our standard to add the
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phrase, "as demonstrated by an overt act or threat." 

SENATOR NICHOL PRESIDING

SENATOR NICHOL: Senator Hoagland, may I Interrupt just a
second? The Clerk tells me there might be confusion as to 
what you are talking about and to set the record straight 
so that everybody in the House knows what we are talking 
about, and that is that we are not talking about the 
Nichol-DeCamp amendment. We are talking about the last 
amendments by you, Senator Hoagland. Just so that there 
won't be any confusion. Thank you. Sorry to interrupt.

SENATOR HOAGLAND: No problem, that is correct.

CLERK: Mr. President, if I may, Senator, those...you are
referring to the amendments on 2122 of the Journal? Is 
that correct, Senator? That begin there...

SENATOR HOAGLAND: Yes, that is correct.

CLERK: 2122.

SENATOR HOAGLAND: Page 2122 of the Journal, if any of
you would like to refer to it. Now, the way that the 
amendments on page 2122 of the Journal are different 
from the amendments that we distributed last week are, 
first of all, they change the standards so that the en
tire standard for considering whether people should be 
committed or not following an acquittal by reason of in
sanity is, "Whether the person is dangerous to himself, 
herself, or others by reason of mental illness or defect 
or will be so dangerous in the foreseeable future as dem
onstrated by an overt act or threat." And we are chang
ing the language to add, "as demonstrated by an overt act 
or threat," to satisfy a portion of the objection registered 
in the Attorney General's letter. Now the second thing we 
do in response to the Attorney General's letter is we add 
a new Section 6 to the bill which indicates that, "At each 
hearing conducted pursuant to the act," that is, each hear
ing considering the status of someone who has been found 
not responsible by reason of insanity and whose commitment 
is being considered, why,"that person should be entitled to 
the assistance of counsel and such additional rights as 
are guaranteed by the laws and Constitution of the State of 
Nebraska and by the United States Constitution." So that 
is intended to be sure that all persons who appear before 
the court following an acquittal are given all of the due 
process rights that they are entitled to under state law 
and under federal law including particularly the right to 
assistance by counsel. Now we chose not to enumerate those
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rights specifically because there is a constantly changing 
list of rights to which these defendants are entitled. You 
might recall reading in the papers that just two days ago 
the United States Supreme Court broadened the interpreta
tion of the Miranda opinion, Miranda vs. Arizona, to grant 
defendants rights that people hadn't fully understood 
they were entitled to before that opinion. So we are 
leaving that language general to incorporate additional 
rights that persons in this status may acquire in future 
opinions by the Nebraska Supreme Court or the United States 
Supreme Court. Now in other respects the amendments on 
page 2122 are essentially the same as the amendments that 
were distributed to you last week. Now we have talked on 
this bill before, several of us, and I don't want to take 
any more time than is necessary. Let me just set out 
again the three or four basic principles of the bill.
Number one, they shift jurisdiction over persons who have 
been found not responsible by reason of insanity in the 
court system from the mental health commitment boards to 
the courts that tried the case, the trial court that tried 
the case. The second thing it does is it creates a separ
ate class by setting up a different standard for treating 
persons who were acquitted of criminal offenses from those 
who are subject to commitment under the Mental Health Commit
ment Act and that standard, that different standard is in
tentionally looser. It does not have the requirement of a 
recent violent act among other things to give the courts 
more discretion in determining how to handle people who 
have been acquitted of criminal offenses. Now the Attorney 
General's opinion raised the question as to whether it is 
constitutional in the State of Nebraska to set up that 
separate class. The Attorney General did not say it was 
constitutional. The Attorney General did not say it was 
unconstitutional. The Attorney General simply said that 
this is constitutionally suspect, in effect, saying that 
this is the kind of argument that will be presented to the 
Nebraska Supreme Court and we cannot predict how the Ne
braska Supreme Court is going to rule on that issue. I 
think it is the feeling of the sponsors of this legisla
tion that we need to go with the tougher standard, the 
standard that in particular does not require a recent act 
in order to qualify someone for commitment, either immed
iately following the acquittal or five or ten years later 
for continued commitment and see if that standard will be 
approved by the Nebraska Supreme Court. I might note, and 
I know Senator Pirsch will speak on this subject, that 
many other jurisdictions have said that it is constitutional 
to set up a separate class. Many other states apply differ
ent standards to people who have been acquitted of a criminal 
offense from people who have not had any criminal involvement 
and are merely subject to civil commitment. Now two other
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important features of this particular bill, and I think 
these are particuarly important features and if we have 
to debate the DeCamp-Nichol substitute for our bill, why 
we will talk about these features in greater length, and 
the first feature is that in this particular version, the 
version that the four of us are sponsoring, why we are 
extending the court jurisdiction over previously acquitted 
persons like Mrs. Almarez, Mr. Simants and Mr. Cribbs, in 
order to bring them into this new system even though they 
have previously been committed and are currently under the 
supervision of the :.3ntal health commitment boards. We 
have a specific section that would extend court jurisdic
tion over those persons for the rest of their commitment 
and we think it is important to take this step and to bring 
Simants and Cribbs and Mrs. Almarez and others who rave been 
similarly committed, following an acquittal of a criminal 
offense, back under the court jurisdiction and take them 
away from the jurisdiction of the mental health commitment 
boards. We think that is a very important feature of this 
attempt, a very important feature of this act and we believe 
that that is constitutional as well if the courts afford 
each of these persons all of their due process rights and 
we think with our new Section 6, the courts will do that.
Now, finally, there is another provision in our act which 
we think is important and Senator Cullan may speak to this 
particular provision later and that is to provide specific 
guidelines indicating exactly what part of the psychiatric 
reports and the probation reports and the other materials 
that are accumulated as a person goes through the system 
are public and subject to public copying and public inspec
tion and which parts are not. We think it is important in 
this act to set out carefully those distinctions so the 
public and the press will know what they have access to 
and will know what they do not have access to. So, basic
ally that explains what we are attempting to do with these
amendments. Generally it is an attempt to improve upon 
the bill as we passed it on General File. It adds several 
provisions that we think are important, some in response 
to the Attorney General's opinion, others which are stylistic 
and to a lesser extent, substantive. So with that, I would
ask that we adopt these amendments. Thank you, Mr. President

SENATOR NICHOL: Senator Cullan.

SENATOR CULLAN: Mr. President, members of the Legislature,
Senator Hoagland has already explained the amendments very 
well and I don't think there is a need for any extensive 
comment. I would like to make it clear for the record what 
the purpose of the public access amendment Senator Hoagland 
had mentioned earlier deal with and one of the reasons we 
believe it is very important that these public access amend
ments remain in LB 213. What those amendments do would make
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It. very clear* what the contents of the public records are 
in anything that is actually admitted into the record as 
evidence and becomes a part of the official record as 
public information. We also make it very clear that the 
court does have the authority to make the distinction as 
far as confidential, medical and psychiatric records are 
concerned and to exclude them from the record. And so
that makes it absolutely clear in statute what will or
will not be in the public record so that every time the 
press wants access to this type of information which 
should be public information, they do not have to go to 
court and challenge it and try to obtain that information. 
So I think it is an important procedural amendment, one
that does give the public the right to know what is going
on in this area. Now we are making a distinction here as 
far as public access to this information is concerned.
As you know in an involuntary civil commitment those pro
ceedings before the mental health commitment board are 
private proceedings. Those proceedings are not open to 
the public. The results of those proceedings are not 
made available to the public but here the public has an 
interest because this is a judicial proceeding. It is 
not the same type of a proceeding as exists before the 
mental health commitment board. In addition, the indivi
dual has distributed or has exhibited some violent tend
encies. The public is concerned about the dangerous 
aspects and the public is very interested in what happens 
to these specific individuals. Now the press finds out 
but they don't find out officially. They find out by 
calling the regional center or something else and I think 
it is important that we make it clear that this informa
tion is public. The other distinction that I think is 
a point that I think we need to make for the record and 
this is a distinction between what Senator Nichol and 
Senator DeCamp may be proposing later but something that 
is important is the standard that we propose and the dif
ference between this standard and, or maybe I should wait 
until they propose their amendments on this. I will just 
wait until, see if Senator Nichol and Senator DeCamp offer 
their amendments and if they do I will address the distinc
tions in standards at that time, but I do urge you to 
adopt these amendments now.

SENATOR NICHOL: Senator Schmit. Senator Schmit, are you
in the room? Would somebody get Senator Schmit out of the 
phone booth, please? Senator Hoagland, I guess it is okay 
to close.

SENATOR HOAGLAND: I really have no closing, Mr. President
I think I have attempted to explain the amendments. If 
anyone has any questions I would be happy to try to answer 
them, otherwise, I have nothing further.
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CLERK: Mr. President, Senator Maresh would move to recon
sider the body's action in their failure to pass LB 394 on 
Final Reading. That will be laid over.

Mr. President, your Enrolling Clerk respectfully reports 
that she has presented to the Governor at 2:10 p.m. the 
bills that we read on Final Reading this morning. (Re.
LB 316, 506, 506A, 472.)

Mr. President, your committee on Enrollment and Review 
respectfully reports that they have carefully examined 
and engrossed LB 213 and find the same correctly engrossed; 
234 correctly engrossed; 31B correctly engrossed, all signed 
Senator Kilgarin.

SPEAKER MARVEL: Senator Schmit, for what purpose do you
arise?

SENATOR SCHMIT: Mr. President, have we had the reading of
the vote yet? Have you read those who have voted?

SPEAKER MARVEL: Sorry. Say it again.

SENATOR SCHMIT: Has the Clerk read the report of those who
have voted yet?

SPEAKER MARVEL: Yes.

SENATOR SCHMIT: Did you read the names? I'm sorry if I
missed it.

SPEAKER MARVEL: Which names are you talking about? You
mean a roll call vote? I don't understand your question.

SENATOR SCHMIT: Well the usual procedure I believe is to
read those who have voted aye and those who have voted nay. 
As I understand, Senator Warner indicated that he had voted 
aye and he is not recorded as having voted and I would like
to have the record read as we usually do.

SPEAKER MARVEL: Mr. Clerk, do you have the record?

CLERK: Mr. President, the vote on the advancement of 243
was as follows: (Read record vote again as found on page
2224 of the Legislative Journal.)

SPEAKER MARVEL: Senator Warner, for what purpose do you
arise?

SENATOR WARNER: Mr. President, is it in order for me to
move to reconsider as shown as having not voted? Pat could

318,
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PRESIDENT: Okay, so it is withdrawn. It is withdrawn.
Okay, thank you. LB 213.

CLERK: Mr. President, the first motion I have on LB 213
is offered by Senators Nichol anc1 DeCamp. They move to 
return the bill for a specific amendment. The amendment 
is found on page 2086 of the Journal.

PRESIDENT: The Chair recognizes Senator Nichol.

SENATOR NICHOL: Mr. Chairman, members of the Legislature,
I apologize again as several have in the last few days for
bringing this up at this time. I made a mistake. I should 
have done this on Select File. I thought perhaps something 
could be worked out but it has not. It has been a long 
time since I jumped out in front of a speeding locomotive 
but I feel as chairman of the Judiciary Committee I have the 
responsibility of placing a few things in the record on 213. 
At the March 4 public hearing of the bill only five people 
testified. Two of the bill's sponsors and a representative 
of the Nebraska PTA testified in favor. One attorney rep
resenting the Department of Public Institutions favored the 
bill only with substantial amendments. One mental health 
professional opposed the bill on behalf of the Nebraska 
Psychiatric Association. Not one prosecutor, not one judge, 
not one member of the law enforcement or legal community 
appeared to testify as to the need for this legislation.
In addition to the lack of input at public hearings, this 
bill has not received ten minutes of debate on the floor 
of this Legislature. I would remind the members of this 
body that a murder trial in which the insanity defense is 
raised is the legal equivalent of brain surgery. You can 
operate in this area only if you know what you are doing 
and only at the risk of grave consequence if you don't 
know what you are doing. I don't think there are five 
members of this Legislature that fully understand the 
possible ramifications of this bill. As originally drafted 
this bill was patently unconstitutional and technically de
fective. In its present form it remains constitutionally 
suspect and the question raised by the Attorney General as 
to its constitutionality have not been fully addressed by 
the amendment. There remains a substantial difference in 
the commitment standards which will be subject to serious 
constitutional challenge. Contrary to the opinion of the 
general public, in the eyes of the law and under our con
stitution, these deranged people are not criminals. In the 
eyes of the law and under our Constitution, no criminal 
offense has been committed. The commitment following an 
acquittal is a civil case, not a criminal case and again, 
under our system of laws and Constitutions, we have to 
treat people of the same class substantially the same.
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wrong with her mentally when if she killed her four 
daughters. So, we send her to the Regional Center to 
be cured of her mental health problem. Now the problem 
to be addressed by the Regional Center is to cure the 
person of the mental defect or Insanity, whichever they 
decide is the fact. As soon as that person is "cured" 
or has overcome their mental defect, the mental health 
center, the Regional Center has no alternative but to 
turn that person loose. What we, and I use this we as 
Judiciary Committee, the sponsor of this bill, are seek
ing to attain is some way by which the court can receive
this person when they are released by the Regional Center
so that they keep control of them. They can watch them,
monitor them, do whatever is necessary so that they don't
fall back into the trap in which they were when they com
mitted the dastardly deed, but in my opinion, we should 
tie this sort of bill to something that we have in the 
law books now. What we are attempting to do in the bill 
the way it is written is to tie it to nothing. We are 
embarking on a course all our own which is not tied to 
the mental commitment health, to the Mental Commitment 
Act and we are striking out on our own. What I predict 
will happen and I want this for the record, if we should 
adopt this bill the way it is, is that we will be tied up 
for many years letting people go free without any juris
diction by the courts from whence they came or which 
sentenced them to either the Regional Center or a penal 
institution. What will happen, I predict, is that an 
attorney, as soon as they are hired by a client, will 
immediately get them discharged because the judge, the 
court, has no reason to keep them under their control.
We say, well, v/e are embarking on a new course and there 
is no reason to have it tied to any other legislation or 
any other laws that are now in existence. But what I am 
saying to you is that by doing this we will be turning 
them loose without any jurisdiction over them and it will 
take years to get case law...

PRESIDENT: One minute, Senator Nichol.

SENATOR NICHOL: ...into effect whereby they will be able
to be held and to be corrected and maintained, monitored 
by the courts that sentenced them.

PRESIDENT: The Chair recognizes Senator Cullan.

SENATOR CULLAN: Mr. President, members of the Legislature,
I rise to oppose Senator Nichol's motion to return LB 213- 
I would have to say that when I started this session out 
and even now, I prefer a sligntly different version of 
what we are attempting to accomplish. Over the past weekend
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I spent a great deal of time reseaching LB 213 and some 
of the constitutional Issues that were raised with re
gard to the Attorney General’s opinion and had been 
raised previously by Mr. Goc, the counsel to the Judiciary 
Committee, and they do raise some interesting issues. And, 
incidentally, one of the reasons that I spent some time 
researching these matters is that I intend to write a 
paper on LB 213 and LB 95 and in the process of doing 
that and so I analyzed the Attorney General*s opinions 
and I looked up the case law that was mentioned in the 
Attorney General’s opinion and did a...looked at some 
other case law that is important as well, and so I am 
glad that Senator Nichol raised these points because I 
think it is Important for some of this information to 
be presented to the Legislature and to be put into the 
record. Senator Nichol is correct to this extent. He 
is correct when he says that the the equal protection 
clause of the United States and the Nebraska State Con
stitution says that you have to treat people who are 
in substantially similar situations the same, and if you 
differentiate between people that are in substantially 
different situations or substantially similar situations, 
you have to have a logical reason to distinguish between 
those individuals. The important, where I think Senator 
Nichol and John Goc and other people are inaccurate or 
perhaps where another argument can be made is they rely 
on several cases to come to the opinion that LB 213 is 
unconstitutional because LB 213 contains a different 
standard for committing an individual than does the 
current Mental Health Commitment Act of the State of 
Nebraska. The standard is not greatly different but 
it is different in many ways and the most important 
reason that it is different is that the standard proposed 
in LB 213 does not require a recent overt act of danger
ousness. It does require an overt act. The opinions that 
I have seen that would indicate that LB 213 in Its current 
form are wrong or is ’unconstitutional or constitutionally sus
pect rely very heavily on the case ofBaxstrom vs. Herold. 
There the United States Supreme Court struck down a New 
York statute which permitted convicted persons to be com
mitted at the end of their prison terms under a different 
procedure than those who are committed under New York 
civil commitment law. Baxstrom can be readily distinguished 
from the situations which could arise under LB 213 for sev
eral reasons. First the New York statute addressed indivi
duals who had been convicted of crimes. Many of those in
dividuals had denied committing the actus reus of the crime 
and If the crime contained a rrens r-ea element the individual 
had not challenged his sanity and was therefore presumed 
to be sane. In a case where the defendant pleads not 
guilty by reason of insanity, the individual asserts that
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he Is Insane. If a verdict of not guilty by reason of 
insanity is delivered, the defendant has been established 
to be insane. LB 213 treats all of those found not guilty 
by reason of insanity and similarly the New York statute 
rejected in Baxtrom applied only to felons who were com
pleting their prison terms, not to those previously re
leased or those released...

PRESIDENT: One minute.

SENATOR CULLAN: ...on bail or parole. Further, the New
York statute violated due process rights. LB 213 clearly 
does not. Another major case which must be distinguished 
is Jackson vs. Indiana. Here a retarded person was found 
to lack the requisite mental capacity to stand trial.
Pursuant to Indiana statute the trial court committed the 
defendant to a mental insitution until such time as the 
institution certified that the defendant was sane. The 
defendant’s mental retardation and his lack of ability 
to communicate left him at such a state as never to be 
certified sane. The Indiana statute was for the defen
dant the equivalent of a commitment for life even though 
the defendant was not found to be dangerous to himself or 
others. The court held that the defendant was deprived of 
equal protection of the laws under the fourteenth amendment 
and ordered his release. The fact situation which existed 
in Jackson is sigrificantly different than any which could 
be imagined under LB 213. An individual who pleads not 
guilty by.. .

PRESIDENT: Time, Senator.

SENATOR CULLAN: I would like to take another minute if I
could with the. . .

PRESIDENT: Does anybody object to his taking one more
minute?

SENATOR CULLAN: Okay, an individual who pleads not guilty
by reason of insanity is admitting that he has committed 
the actus reus. The defendant admits the violent or anti
social conduct. The Indiana statutory scheme had no re
quirement that the state demonstrate that the individual 
was dangerous. Finally, there was no previous or there 
were no provisions for periodic review to determine if the 
subject had retained his sanity or regained his sanity or 
that he could be cared for In a less restrictive environment. 
Recently the Court of Appeals of the District of Columbia 
found that statutory provisions of the District which pro
vided for a different process for discharge of those found 
not guilty by reascn of insanity from an institution than 
that use for those committed under the general commitment 
statutes, they upheld that process. The laws of the District
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of Columbia treated the NGRI subject differently in two 
regards. First, court review of the decision to grant 
conditional release or discharge was required for NGRI 
subjects while other patients were discharged or condi
tionally released based upon the sole discretion of the 
superintendent of a hospital and, secondly, the standard 
for relief was different. NGRI subjects could not be 
released or discharged unless the court found the subject 
was not likely to endanger himself or others. The other 
patients were discharged if it appeared that they were 
not likely to injure themselves or others.

PRESIDENT: One minute is over.

SENATOR CULLAN: Obviously it was much easier for a civil
committee to obtain release or discharge than for one found 
not guilty by reason of insanity. Now the point I am really 
making, and I will sum It in just a couple sentences, is that 
in U.S. v. Ecker, the Court of Appeals for the District of 
Columbia said, that you can use a different standard for 
discharging an individual who is found not guilty by reason 
of insanity than you can for discharging an Individual who 
was a normal, civil committee. Now if it is logical and 
rational to make a distinguishing, to distinguish between 
those individuals on the standards for release than surely 
it is logical to treat these individuals differently on 
the standards of commitment because the act which justi
fies these individuals being treated differently on release 
was the criminal act or the antisocial conduct and that Is 
much more closely related in time to admission than it is 
to release so very clearly if U.S. v. Ecker is a good case, 
and I think it is, and the rationale in that case is sound, 
then LB 213 is sound from an equal protection point of view. 
I think that the Attorney General did not consider U.S. v. 
Ecker in his opinions and I have not heard Senator Nichol 
distinguish U.S. v. Ecker. I think it is not on point but 
it is closely enough related to show that we can distinguish 
between those found not guilty by reason of insanity and 
those who are normal civil committees. Thank you for your 
courtesy and allowing me to put this in the record. I urge 
you to reject the Nichol amendment.

PRESIDENT: The Chair recognizes Senator Hoagland.

SENATOR HOAGLAND: Mr. Speaker and colleagues, I think you
may all have understood what this debate is about after 
Senator Nicholfs talk which he read from a prepared text 
and Senator Cullan's fine legal discourse and the excellent 
way in which he discussed and cited some citations. What 
we are really talking about here is litigation because I 
think we all know that the constitutionality of this act
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is going to challenged. I think Senator Nichol as is his 
right is making a record for constitutional challenge, ex
pressing the point of view of himself and counsel for the 
Judiciary Committee. Senator Cullan did an excellent job,
I think, of laying out a number of the authorities that 
we are relying on to support the constitutionality of our 
version, and if you will bear with me, I will make a little 
bit more legislative history for the courts, for the Nebraska 
Supreme Court and perhaps the federal courts, when this is 
litigated and then we can vote on this issue. Now, I also 
strongly oppose the Nichol-DeCamp amendments. These amend
ments really are the same old story that has been advocated 
by counsel for the Judiciary for the last three months. We 
have seen these amendments come along in various forms.
Many of Mr. Goc’s ideas we have adopted into the present 
draft. Many of those ideas we think are meritorious. We 
have taken this bill through three or four drafts. We have 
adopted some of his ideas but on two basic principles the 
cosponsors collectively, Senators Hefner, Pirsch, Cullan 
and myself, have decided to stand firm and let me tell you 
what those two principles are. Number one, we think it’s ex
ceedingly important to adopt a tougher standard than is 
present in the Mental Health Commitment Act because, and 
this is legal talk again for the courts, because we think 
there is a valid legislative purpose for treating differ
ently people who have been through the criminal process 
and found not guilty by reason of insanity but found at 
the same time tc have actually committed that criminal act 
from people who have never been engaged in the criminal 
process at all. Now frankly we are treating those people 
differently and we are treating them according to a tougher 
standard as Senator Cullan indicates. Now Mr. Goc has been 
pressing on us for the last three months to use the more 
lenient standard followed in the Nebraska Mental Health 
Commitment Act, a standard which frankly restricts the 
discretion of the courts in holding people far more than 
we would like to see that discretion restricted. Now we 
have researched a lot of cases in other jurisdictions, in 
the District of Columbia and in other states and frankly 
there are authorities all over the country from other 
state courts that say that it is legitimate to set up a 
separate class for people who have been through the 
criminal process. You can treat them differently accord
ing to different standards and that is what we are doing 
in this particular measure and that is the principal issue 
of difference between our version and the Nichol-DeCamp 
version. Now shortly, about ten minutes ago the four of 
us distributed a handout which outlines the other essential 
differences between the bill as written and the Nichol-DeCamp 
amendments. I have mentioned one of them, the most important 
which is a different standard. Now let me tell you about
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another very Important difference between the amendments 
sponsored by Senator Nichol and the bill as written. The 
bill as written would extend the court's jurisdiction as 
of the effective date cf this act and the emergency clause 
is on this bill so it will go into effect as soon as the 
Governor signs it if we pass it this year, to extend juris
diction of the court over persons like Simants and Mrs.
Alraarez and Mr. Cribbs. Now, Mr. Goc and Senator Nichol 
think that there are constitutional problems with attempt
ing to extend the jurisdiction of the court over people 
that are currently committed. We think that there are no 
constitutional problems with that provided those people 
are accorded all of their due process rights. We think 
it is important to at least make an attempt to immediately 
assert court jurisdiction over poeple like Mrs. Almarez 
and Mr. Cribbs and Mr. Simants so that the court will re
tain jurisdiction over those persons for the duration...
PRESIDENT: One minute, Senator.

SENATOR HOAGLAND: Thank you, Governor, for the duration of
their commitment and not to leave the duration of their com
mitment with the Mental Health Commitment Board. Now I would 
remind you in those cases, those individuals could continue 
under commitment for five or ten or fifteen or twenty years 
and we think it is important if we can to extend the jurisdiction 
over those persons, extend the court's jurisdiction over those 
persons now. Nov/, we are setting up a different system. We 
are treating these people differently. We are treating them 
according to a different structure. In the process of doing 
so we are maintaining the integrity of the Mental Health Com
mitment Act and the integrity of the standard in the Mental 
Health Commitment Act and I think it is important for us to 
do this because otherwise the political temptation of this 
body is going to be to go in and change the Mental Health 
Commitment Act and I don't think any of us feel that needs 
to be done with the exception of people that have been 
through the criminal process. Now there are a lot of other 
things that I could say. I will simply ask you to read the 
handout that we passed out. We have requested an Attorney 
General's opinion on the Final Reading version of this bill 
which is quite different than the version the Attorney 
General rendered us his earlier opinion on. I would ask 
you to stick with us in this measure and to reject the 
Nichol-DeCamp amendments. Thank you.

PRESIDENT: 3efore we go to the next speaker, the Chair
would like to introduce from Senator Sieck's district, some 
27 third and fourth grade students and four adults from 
Pleasant Dale, Marjorie Tauriella, teacher, up here in the 
North balcony with Senator Sieck. Would you welcome them 
to the Legislature. The Chair recognizes Senator Kilgarin.
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we have to consider society when we make this decision 
and I would urge you to support the sponsors of this bill 
in voting against Senator Nichol and DeCamp's amendment.
Thank you.
PRESIDENT: The Chair recognizes Senator Pirsch.

SENATOR PIRSCH: Thank you, Mr. President. Members of the
body, I can't add too much more to what has already been 
said in opposition to Senator Nichol's amendment but I would 
like to just remind you that I personally have been looking 
at this for three years. My first Intention was to make It 
tougher at the beginning and change the burden of proof so 
that those who did claim not guilty by reason of insanity 
would find It a much tougher Job to do. This did not meet 
with much success and a lot of opposition and it is my feel
ing that if we toughen up the other end that this will work 
as a deterrent effect to those who I be]leve are misusing 
the plea of not guilty by reason of insanity. We passed 
out this statute summary to you and I hope you have retained 
it in your file which specifically lays out the statutes of 
those states, the releasing authority, the burden of proof 
and the standard of proof and I would Just like to point- 
out to you that thirty states do have the committing court 
or the superior court of the county where the person is tried 
or the Judiciary which make that final releasing authority. 
This is nothing new. It is new for the State of Nebraska 
and it is different and I do think it is a good opportunity 
for discussion and that we should have discussion on this 
but I think it is a shame that Senator Nichol waited until 
Final Reading to bring out his objections. We were aware 
of these on General File and prepared to debate these then.
'We were aware of them on Select File and prepared to debate 
them then. I think it is a shame that we wait until Final 
Reading to bring out this discussion. I would Just like to 
read you some of the court cases. Arkansas, they rejected 
hospitalization under normal civil commitment laws because 
the defendant has committed anti-social acts for which he 
would have received punishment except for the jury's belief 
as to his or her mental illness. Colorado, the standard is 
mental disease or defect and likely to cause person to be 
dangerous to self, others or community in reasonable forsee
able future. Connecticut, mentally 111 to extent release 
would constitute danger to life or person. Deleware, It 
uses same standard in criminal and civil mentally ill per
son but it extends in criminal committees to include a 
danger to public safety and that was held not a violation 
of due process or equal protection in the Deleware Supreme 
Court. Hawaii, if the court finds the defendant presents 
risk of danger to self or person or property of others and 
that is not proper subject for conditional release , they
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will commit. Iowa, dangerous to public peace and safety 
is their standard. Committed to security hospital until, 
one, no longer considered so dangerous and, two, demonstrates 
good mental health. Kansas, finding of not guilty by reason 
of insanity is that person committed act, lacked criminal 
intent and the Supreme Court decision in Kansas said that 
dangerousness is legal, not a medical decision. That was 
a landmark case. Louisiana, automatic commitment in capital 
cases. In other felonies hold hearing to determine if can 
be released without danger to others or self.

PRESIDENT: One minute, Senator Pirsch.

SENATOR PIRSCH: I could go on. In New Jersey they undergo
psychiatric examination and danger to community or self 
treated after commitment. I could go on and on. As I say 
there are thirty states who do have some kind of jurisdic
tion and those who I read you have other standards than the 
civil commitment standards. This is nothing new, well, 
actually, since our civil mental health commitment landmark 
case in *73 which said that no one could be held unless they 
were dangerous, and that was a standard that was added, this 
is where the problem has arisen. It used to be a much tougher 
punishment to be found not guilty by reason of insanity and
since that landmark decision in the early '70s more and more
advantage is being taken with that plea. I think it is good 
sense for Nebraska to make that change and I urge you to not 
adopt Senator Nichol* amendment.

PRESIDENT: The Chair recognizes Senator Cope.

SENATOR COPE: Mr. President and members of the Legislature,
I would relinquish my time to Senator Hoagland if he should 
desire it.

PRESIDENT: Senator Hoagland, will you respond.

SENATOR HOAGLAND: Yes, I would like, Mr. President, if I
might, to use just a minute or two of Senator Cope’s time.

PRESIDENT: Continue.

SENATOR HOAGLAND: In order to kind of complete and round
out the remarks that all of us are making in behalf of the 
bill I think Senator Pirsch also,as did Senator Cullan,has 
made an excellent legal record pointing out that a number 
of other states have different standards that they apply 
to people that have been through the criminal process and 
people that have not and I think the standards that she 
cited and the states which have those standards which have
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been approved by the respective highest courts of those 
jurisdictions again add support to the fundamental con
stitutionality of our approach here. Now basically what 
LB 13 (sic) does is it provides a framework, a framework 
outside the Mental Health Commitment Act for the courts 
to deal with people who have been acquitted because of 
the Insanity defense but who have otherwise been found 
guilty of the underlying criminal offense. Now, LB 213 
provides a skeleton for treating those people and the 
courts will have a lot of discretion within that skeleton 
for flushing out the standards and according individuals 
who come within that framework additional rights if they 
wish. Indeed, in Section 6, we make it explicit that 
persons that are being processed through the framework 
set up in LB 213 are to be accorded such constitutional 
rights as are guaranteed ana such other rights as are 
guaranteed under the constitutional laws of the State of 
Nebraska and the Constitution of the United States and, 
quite frankly, that gives the courts a great deal of dis
cretion to accord persons all of the due process rights 
the courts feel they are entitled to. We don't in any way 
intend that this act should be restrictive in terms of 
the rights accorded defendants but we intend to give the 
courts as much latitude as the courts feel they need to 
accord these persons all of the various constitutional 
and statutory rights they feel that they need. Now I 
think as you'gathered from our remarks, we are taking 
something of a risk with this bill. We are setting up a 
different standard and Nebraska currently does not operate 
in that fashion. This will clearly be litigated. We feel 
that there is enough authority in other jurisdictions for 
doing this, that it is worth taking the risk in Nebraska, 
because if this approach is adopted, why Nebraska will 
have a substantially tighter system, not only for dealing 
with people who are going to be acquitted by reason of in
sanity in the future but also dealing with people that have 
been acquitted in the past and are currently under the juris
diction of the mental health boards. So, again, I think we 
have done as best we can to assure that this framework is 
properly written and constitutionally written and we would 
ask you to reject the Nichol-DeCamp amendments and pass the 
bill as written. Thank you, Mr. President.

PRESIDENT: The Chair recognizes Senator DeCamp. There is no
need for it because that is it. You are the last speaker so 
we are ready for the... Senator Nichol, you may close on your 
motion to return.

SENATOR NICHOL: Mr. Chairman, John says he wants to talk a
minute.
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SENATOR DeCAMP: Mr. President...

PRESIDENT: ...do? Oh, okay.

SENATOR DeCAMP: Well I am on with him on the amendments 
so we will just close together and I will close one minute 
and he can have four.

PRESIDENT: That is fair.

SENATOR DeCAMP: Mr. President, members of the Legislature,
I agree with a lot of what Senator Hoagland and Senator 
Kilgarin and Pirsch have said with respect to this parti
cular issue and our particular amendment, however, I happen 
to personally believe that both of our amendments have some 
problems. I think if they pass the bill the way it is now, 
which Peter wants, I think you've got a problem. I think 
you could work that out over the summer. I think you 
could get the constitutional things ironed out. I think 
Vard and some of the people that have worked on it, Sam 
Cullan, I think you would have a pretty good bill by January. 
That obviously is not what some people want so in the alter
native I would urge you to adopt our amendment. I realize 
you are not but in the other alternative I would urge you 
to work on this over the summer which I also realize you 
are not.

PRESIDENT: Okay, Sentor Nichol, now do you wish to close?

SENATOR NICHOL: Yes, Mr. Chairman, members of the Legisla
ture, sometimes you have the feeling that the mind Is made 
up. It was mentioned by Senator Cullan that you would be 
insane but he didn't say when. You have to be insane at 
the time of the crime, not when the trial is held. Well, 
sometimes I understand they are sane when the trial Is held 
but insane at the time the dastardly deed is done. This 
bill does not address what will happen. You have to have 
a mental attitude to be guilty of a crime. Without that 
mental attitude you have not committed a crime. You are 
innocent and not guilty of insanity, you are not guilty, so 
you can't hold somebody because they have not committed a 
crime because the mental attitude was not there. Alcoholism 
was mentioned. Is alcohol a mental defect when you commit 
a crime? Well, apparently you are the same as insane if 
you commit a crime when you are under the influence of 
alcohol. Standards was mentioned. Will we have standards 
in the reasonably future? We have two different kinds of 
standards now, different from the other mental health pa
tients. Senator Hoagland said we have a skeleton of frame
work in which to work and I am telling you, the courts will 
be putting the meat on that skeleton for the next several
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LB 213, 318, 322,
LB 412, 389, 389A

afraid of what might happen if it was passed anyway, so,
I will go along.

SENATOR WARNER: Thank you, Senator Newell.

SENATOR CLARK: All right, that bill will be laid over.
The motion is now to suspend the rules. The motion is 
right now, to suspend the rules to read the following 
bills: 213, 318, 822, 389 and 389A. That is the only
bills we can read. The motion before the House is sus
pension of the rules. Is there anyone who wants to talk 
on that? Senator DeCamp, did you want to talk on the sus
pension of the rules? All right. All those in favor of 
suspending the rules vote aye. All those opposed vote 
nay. Senator Goodrich, did you want to talk on it?

SENATOR GOODRICH: Mr. President, you had said when you
were quoting those numbers, 822. I think you mean 322.
Would you have the Clerk read ...

SENATOR CLARK: No, I said 322, I thought, pardon me. 213,
318, 322, 389 and 389A.

SENATOR GOODRICH: Okay, no problem.

SENATOR CLARK: All those in favor of suspending the rules
vote aye, opposed vote nay. It takes 30 votes. Voting aye.

CLERK: Senator Clark voting yes.

SENATOR CLARK: Have you all voted on suspending the rules
to read those five bills? Record the vote.

CLERK: 34 ayes, 2 nays, Mr. President, on the motion to
suspend the rules and read those five bills.

SENATOR CLARK: The rules are suspended. The Clerk will
now read LB 213 with the emergency clause attached.

ASSISTANT CLERK: (Read LB 213 on Final Reading.)

SENATOR CLARK: All provisions of law having been complied
with, the question is, shall 213 pass with the emergency 
clause attached. All those in favor vote aye. All opposed 
vote nay.

ASSISTANT CLERK: Senator Clark voting no.

SENATOR CLARK: Have you all voted? Record the vote.
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ASSISTANT CLERK: (Read record vote as found on page 2345
of the Legislative Journal.) The vote is 40 ayes, 4 nays,
5 excused and not voting, Mr. President.

SENATOR CLARK: The bill is declared passed with the
emergency clause attached. The Clerk will now read 318.

ASSISTANT CLERK: (Read LB 318 on Final Reading.)

SENATOR CLARK: All provisions of law having been complied
with, the question is, shall LB 318 pass. All those in 
favor vote aye. All those opposed vote nay. Have you all 
voted? Record the vote.

ASSISTANT CLERK: (Read record vote as found on page 2346
of the Legislative Journal.) The vote is 40 ayes, 3 nays,
5 excused and not voting, 1 present and not voting, Mr.
President.

SENATOR CLARK: The bill is declared passed. The Clerk
will now read LB 322 with the emergency clause.

ASSISTANT CLERK: (Read LB 322 on Final Reading.)

SENATOR CLARK: All provisions of law having been complied
with, the question is, shall LB 322 pass with the emergency 
clause attached. All those in favor vote aye, against no.

ASSISTANT CLERK: Senator Clark voting no.

SENATOR CLARK: Have you all voted? Once more, have you all
voted? Record the vote.

CLERK: (Read record vote as found on page 2347 of the Legis
lative Journal.) 27 ayes, 15 nays, 5 excused and not voting,
Mr. President, 1 present and not voting.

SENATOR CLARK: The bill having failed to receive the consti
tutional majority has failed to pass on Final Reading with 
the emergency clause attached. The question is now, shall 
the bill pass without the emergency clause attached. All 
those in favor vote aye. All those opposed vote nay.

CLERK: Senator Clark voting no.

SENATOR CLARK: Have you all voted? There is really no reason
to hold it open. If you are all sitting at your desks, why vote 
Have you all voted? Record the vote.

CLERK: (Read record vote as found on page 2348 of the Legis
lative Journal.) 25 ayes, 18 nays, 5 excused and not voting,
1 present and not voting, Mr. President.
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bills we didn't have time for before.

SPEAKER MARVEL: It is my understanding we have got about
an hour, Mr. Clerk, is that right...?

CLERK: Yes, sir.

SPEAKER MARVEL: ...and at the end of that time we should
have the bills up here and I appreciate your cooperation.
I have nothing else to say because Senator Clark can’t 
understand English.

SENATOR CLARK: We will be ’’easy" until then. Senator Marvel.

SPEAKER MARVEL: Where did you go? Oh. The Legislature will
be at ease until seven o ’clock.

SENATOR CLARK: Or until the bills come up?

SPEAKER MARVEL: Pardon me?

SENATOR CLARK: Or until the bills come up?

SPEAKER MARVEL: I think what we need, Mr. Clerk, and you 
can correct me, we need a quorum.

CLERK: That would be desirable, yes, sir.

SPEAKER MARVEL: Okay.

EASE

SPEAKER MARVEL: While the Legislature is in session and
capable of transacting business I am about to sign and do 
sign LB 111, LB 118, LB 129, LB 129A, LB 523, engrossed 
LB 523, engrossed LB 556, engrossed LB 556A, one of the 
smaller bills of the session, engrossed LB 213, engrossed 
LB 318, reengrossed LB 389 and reengrossed LB 389A. Okay. 
Senator Goll, will you adjourn us until nine o ’clock to
morrow morning.

SENATOR GOLL: I move that we adjourn until nine o ’clock
tomorrow morning.

SPEAKER MARVEL: All in favor of that motion say aye,
opposed no. The motion is carried. We are adjourned until 
nine o ’clock tomorrow morning.

-*̂  fEdited by /_ J.a< 7/ c c
LaVera M. Benischek
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LB 111, 118, 129, 129A, 213, 318, 322, 
389, 389A, 472A, 523, 540, 548, 556,556a

LR 192

PRESIDENT LUEDTKE PRESIDING

DR. ROBERT PALMER: Prayer offered.

PRESIDENT: Would you all register your presence? We
would like to get started. Senator Carsten, would you 
give us a green light and then we will start. Thank 
you, you got us under way. Record the presence, Mr.
Cl^rk.

CLERK: Quorum present, Mr. President.

PRESIDENT: Quorum being present, are there any corrections
to the Journal?

CLERK: I have no corrections, Mr. President.

PRESIDENT: The Journal will stand as published. Any
messages, reports or announcements?

CLERK: Mr. President, your Committee on Enrollment and
Review respectfully reports they have carefully examined 
LB 5^0 and find the same correctly enrolled; 322 correctly 
enrolled.

Mr. President, your enrolling clerk has presented to 
the Governor for his approval the bills that were read 
on Final Reading yesterday. (See page 2356 of the 
Journal regarding LBs 111, 118, 129, 129A, 523, 556,
556A, 213, 318, 389, and 389A.)

Mr. President, I have an Attorney General’s Opinion 
addressed to Senator Beutler regarding LB 472A. (See 
pages 2356 through 2358 of the Journal.)

Mr. President, I have a report from the Department of 
Administrative Services regarding lease approval.

Mr. President, new resolution, LR 192, offered by 
Senator Rumery. (Read LR 192 as found on pages 2358 
and 2359 of the Legislative Journal.) That will be 
laid over, Mr. President.

Mr. President, LB 548 and 322 are ready for your 
signature.

PRESIDENT: While the Legislature is in session and
capable of doing business, I propose to sign and I do 
sign LB 548 and LB 322. Before we get started with 
today’s activities, the Chair would like to introduce 
fifteen students from across the whole State of Nebraska,
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LB 111, 118, 138, 213, 216,
320, 472, 506, 506A, 512,

May 29, 1981 523, 551, 556, 556a

PRESIDENT LUEDTKE PRESIDING

PRESIDENT: Prayer this morning by the Reverend John
Schmeltzer, Associate Pastor of First Plymouth Congre
gational Church here in Lincoln.

REVEREND SCHMELTZER: Prayer offered.

PRESIDENT: Roll call. Record the presence, Mr. Clerk.

CLERK: There is a quorum present, Mr. President.

PRESIDENT: A quorum being present, are there any correc
tions to the Journal.

CLERK: One little one, Mr. President, on page 2378, insert
the contents of LR 194.

PRESIDENT: All right, the Journal will stand published as
corrected. Any messages, reports or announcements?

CLERK: Mr. President, I have a series of items. Mr.
President, I have several communications from the Governor 
addressed to the Clerk. (Read. Re.: LB 320, 472, 111, 118,
213, 216, 512, 523, 551, 553, 554, 556, 556a, LB 138, LB 506. 
See pages 2383-2384.)

Mr. President, I have a veto message from the Governor.
(Read. Re:. LB 506A. See page 23§5 of the Journal.)

Mr. President, I have an Attorney General’s opinion ad
dressed tc Senator Beutler regarding LB 321; an opinion 
addressed to Senator Hoagland on LB 213. See pages 2385-
2387 of the Journal.)

Mr. President, new resolutions, LR 195 by Senator Koch.
(Read. See page 2387-2388.) And Mr. President, LR 196 
offered by Senators Wesely, Hoagland, Fowler and Beutler. 
(Read. See pages 2388-2389.) Mr. President, finally 
LRs 146, 180, 188, 189, 191 and 194 are all ready for 
your signature.

PRESIDENT: While the Legislature is in session and
capable of transacting business, I propose to sign and 
I do sign LR 146, LR 180, LR 188, LR 189, LR 191, LR 194. 
Anything further, Mr. Clerk?

CLERK: I have nothing further, Mr. President.

PRESIDENT: We will proceed then with agenda item #4, Final
Reading on this final day of the 87th Legislature, first 
session. The Sergeant at Arms will secure the Chamber.
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